)

. == S g
Journal of Figh and Usul A3 A J$=|

HomePage: https://jfigh.um.ac.ir/ Vol. 57, No. 2: Issue 141, Summer 2025, p.171-200
Online ISSN: 2538-3892 Print ISSN: 2008-9139

Receive Date: 02-03-2023 Revise Date: 08-06-2023 Accept Date: 05-05-2024
DOI: https://doi.org/10.22067/jfigh.2024.81361.1550 Article type: Original

Re-examining the Semantics of “Property” from
the Viewpoint of Shra Jurisprudence

Dr. javad soltani fard (Corresponding Author)

Assistant Professor, Department of ]urisprudence and Law, Faculty of Humanities, Shahid Motahari University, Tehran, Iran

Email: jsoltanifard@motahari.ac.ir

Dr. Ahmad Ali Yousefi

Professor, Department of Islamic Economics, Islamic Systems Research Institute, Islamic Culture and Thought Research Institute,
Qom, Iran

Dr. Ahmad Mohammadi

PhD Graduate, Department of Jurisprudence and Foundations of Islamic Law, Imam Khomeini and Islamic Revolution Research
Institute, Tehran, Iran

Abstract

The application of jurisprudential ruiings on objects requires that an object be classified as “property”. Verifying the
“proprietary status” of objects has become necessary in today’s society, because peopie encounter cases in financial and
economic relationships where establishing the title of “property” is not as easy as it used to be in the past. These include
cases such as “copyright”, and “commercial leasehold rights” (hagq-i sar qufli), as well as more recent phenomena such
as “the rights (privileges) of various kinds of video games”, “highffollower social media accounts”, and
“cryptocurrencies”. Therefore, defining the criteria for what qualifies as “property” has become necessary. The present
study not oniy classifies and critiques several existing jurisprudential views, but also offers an alternative definition of
property. The study employs an analytical approach and concludes through this method that property is an abstract-
customary title; therefore, the only reliable method for verifying the proprietary of an object is by referring to customary
exchanges and analyzing the practices of rational individuals regarding the object. Accordingly, it is impossible for the
legislator (5/15[1") to revoke the proprietary of an object. At most, the 1egislator may prohibit some or all of the Iegai
effects associated with it, for instance in the banning of wine transactions. Therefore, it may be said that many of the
characteristics mentioned in jurisprudential sources defining “property” are in fact unnecessary elaborations in need of
reconsideration. In addition, using the expression “legally recognized property” (mal-i shar?) is incorrect and
considering “proprietary” as a condition for both parties in a transaction is pointless.
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