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ABSTRACT

This paper, from the point of Economic Analysis of Law and by the
descriptive-analytical method, has studied the effect of the prevalence of
pandemic diseases such as Covid-19 on the performance of contractual
obligations. Since many different contracts may be affected by pandemic
outbreak, the effect of pandemic outbreak cannot be assessed under one
subject and with a specific sanction. Therefore, the legal status of contracts
affected by this disease has been examined under the "impossibility to
performance the obligation”, "hardship™ and "frustration". Considering to
the possibility of a new purpose for contract law in the contemporary world,
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entitled "economic efficiency", some principles related to economic analysis
of law, such as "efficient allocation of risk" and "efficiency criteria",
especially the Pareto efficiency and Caldor-Hicks efficiency, have been
considered in order to select a proper and efficient sanction. Also, some
applicable sanctions including "legal deferral”, "fair deadline”, "Suspension
of contract”, "modify the contract”, "Revoke" and "dissolved”, has been
reviewed separately; so that while observing the legal principles, the most
economically efficient sanctions has been considered for each specific
situation. The possibility of sharing damages, under the title of "efficient
allocation of risk" between the parties, is also one of the issues under
consideration in some special sanctions.

Keywords: Efficient sanction, covid-19, modify the contract, frustration,
hardship.

INTRODUCTION

The contract and the contractual obligations are one of the most important
topics in law and economics. With a brief look at the persons relationships
(natural or legal) in society and even at the international level, it can be seen
that they enter into different contracts with each other to meet their various
needs, whether personal, professional. Perhaps it can be said: if "contract"”
does not exist, a large part of the law under the title of "contract law" will
lose its meaning. Also, the economy cannot have any meaning without
contract. Since performance of the contract is the ultimate goal of the
parties, the performance of contractual obligations lawyers and economists
has focused on them. So, if for some reasons the performance of obligations
is not possible or is disturbed, effective legal and economic solutions should
be considered. One of the reasons for the impossibility or disruption in
performance of the contract is an "External impediment”. The impediment
may be the spread of a pandemic disease throughout the world such as
Covid-19 as a pandemic disease in 2019. Although there are many books or
articles about the effects of force majeure on contractual obligations and
shows non-performance by a party is excused if that party proves the force
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majeure, but this article is about Covid-19 as an impediment beyond control
of the parties with focus on economic views. An interesting problem is the
distinction between hardship and force majeure that any of them can impose
the different remedies on the parties. Generally, non-performance of
contract may be because of the events in the nature like flood or legal
events, for example the order of lawmaker. The pandemic may be seen as an
event in nature. For example, where the promisor is sick and cannot perform
his obligations. However, there are some disagreements in this issue. In
some case, the government orders induce the restrictions and they can act as
the force majeure. In some countries, after the spread of Covid-19 the
government restrict or forbid the transportation. Eventually, many promisor
could not perform his obligations under the contracts. In economic law, the
contract deals with a risk in this situation.

Sometimes, the performance of contract is possible but with hardship. It
means the contract is performed with more costs that before Covid-19 or the
contract is performed with same costs but with hardship. For example where
many workers in a EPC contract are sick. In third situation the pandemic
can induce the hardship and increasing the costs.

The pandemic may consider as a frustration. It means even the contract is
performed, one of the parties cannot achieve to purpose of concluding the
contract. For instance where a carrier rents the cars for transportation of
tourists but there is any tourist because of pandemic.

PURPOSE

Studying the effects of Covid-19 as a pandemic disease on performance of
contract by focus on economic views is the purpose of the article. It pays
special attention to continuous agreements which pandemic disease can
disrupt these contracts. The lawmakers should participate the efficient
remedies in face of such impediments. So, the article researches possible
remedies by relying on economics approaches. The article by comparative
method trying to show the differences of common law and civil law legal
systems. Also, the approach of Iranian law as an Islamic legal system is
analyzed. It explains which remedies are more efficiency in these legal
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systems. In this way, theory of Pareto's efficiency and Kaldor- Hicks
efficiency are introduced and the efficiency is determines according to these
theories.

METHODOLOGY

The article has been performed based on the descriptive and analytical
research method with a comparative approach.

FINDINGS

In this research, using the theories proposed in the economic analysis of
law, the theory of "Effective Revoke™ was broached for the first, which is
practically a naturalization version of the "Efficient Contract Breach
Theory" and is more compatible with Iran's legal foundations. According to
this theory, it is possible to terminate the contract affected by pandemic
diseases by meeting the conditions, while retrieve part of the other party's
damages. One of the important differences between this theory and the
theory of efficient breach of contract is that according to the “efficient
breach of contract” theory, it is possible to breach the contract due to
obtaining more profit or eliminating a small loss. Whereas, according to the
"effective Revoke theory"”, termination can be applied only in order to
prevent insupportable damage and in an exceptional manner. In this
research, a definition of the legal institutions of "Suspension of contract"
and "Modification of contract " and determination of contract modification
rules were also presented.

CONCLUSION

In Iranian law, there is no general provision regarding the rules governing
contracts affected by an unavoidable and unpredictable Impediment such as
the spread of a pandemic disease; Perhaps it is possible to refer to articles
227 and 229 civil code. These articles state the promisor will be excluded
from liability if the force majeure occurs. Nevertheless, the articles don’t
point out the life of agreement. If there is no agreement regarding the
allocation of costs and damages caused, it should pay attention to the



Legal and Economic Analysis of the Effect of Pandemic Diseases on the Performance... 5

obligation. If the obligation must perform on the certain time, the contract
may be terminated automatically, but if the contract may perform during the
time, suspension of contract will be the remedy. It is notable, in latter
situation, if the suspension of contract is not effective, the revocation will be
available.

Regarding the "hardship”, while distinguishing between physical hardship
and hardship due to the high cost of the performance of the obligation,
"giving more time to promisor” and "Maodification of contract” are available
respectively, and if the conditions are met, these solutions are not
considered efficient, "Effective Revoke" will be a possible remedy.
Effective revocation means the revocation in addition to compensation.
Also, in case the frustration, depending on the extent of the impact of the
pandemic on the performance of the contractual obligation, the sanction of
"modification of contract” or "effective revocation" are applied as a
Efficient sanction. In this regard, in this regard, compensation for damages
along with revocation of the contract is based on the Kaldor-Hicks criterion.
It means any party intends to get rid of the huge loss caused by the spread of
a pandemic disease upon performance of his obligations, must compensate
all or part of the other party's loss, depending on the case; Because the
preference of one of the parties to the contract over the other due to the
existence of an unwanted incident and the receiving all damages from one of
them cannot be acceptable by justice and fairness. Also, economic principles
don’t affirm this result. However some jurisprudential rules such as La Zarr
rule supports the “effective revocation” remedy.

Finally, the article states some suggestions to Iranian lawmaker:

First, the legislator should provide a comprehensive definition of the force
Majeure or at least the conditions that result in a force majeure situation and
the remedies. The definition should be extended and include various
unexpected events in including the health problems, such as pandemic
diseases, for example Covid-19.

Secondly, since the draft of a new commercial code is reviewing in Iran, it is
necessary to pay attention to the force majeure in this new code. article 39
of the new code has provided the negotiation and modification of contract
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where incidents cause the imbalance in contracts and continues “if the
judgment to Modification is uncommon or impossible, it will invalidate the
contract from the date of the judgment”.

Although the mentioned article is initiative, but “invalidate the contract”
phrase is ambiguousin Iranian legal texts. It may induce some loss to
promisee. Effective Revocation may be better solution. In this solution the
damages will calculate by the court. This remedy is more desirable to
promisee according to Kaldor-Hicks efficiency criterion because revocation
along with the compensation is better for him than only revocation of
contract without any compensation.

Thirdly, regarding the situation of "frustration”, it seems necessary to set a
new provision. It is suggested if the purpose of contract is specified in
contract or the contract is concluded on this purpose, and this purpose can’t
be achieved by the force majeure, the legislator provides the modification of
contract or effective revocation.
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