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ABSTRACT

With regard to the subject’s show up in the Civil Code, Commercial Code
and the Act on Manner of Enforcing Pecuniary Convictions, there are
different views and ambiguities about the legal status of kinds of bankrupt’s
fictitious and with conspiracy transactions. Insight in contents of the related
articles of above Acts shows that from the Legislature’s view transactions
are not fictitious unless otherwise is proved. Fictitious transactions whether
concluded by bankrupt or not are null and void. Non-fictitious transactions
are divided into two categories of with conspiracy and without conspiracy.
In this connection too, transactions are not with conspiracy unless otherwise
is proved. Transactions with conspiracy would as well be null and void or
derived from the Act on Manner of Enforcing Pecuniary Convictions in
cases under its scope, revocable by the court whether concluded by the
bankrupt himself or not; as well whether the bankrupt has concluded these
kinds of transactions before or after interruption of payments. But
transactions without conspiracy are principally valid though according to
Act on Manner of Enforcing Pecuniary Convictions they may result in
punishment of the person transacted for evading debt or harming creditors.
These kinds of transactions may exceptionally due to other causes become
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revocable or null and void. The legislature has ultimately chosen the method
selected in the Commercial Code with a little difference to apply in all cases
in the Act on Manner of Enforcing Pecuniary Convictions. In general, the
Legislator, contrary to the expectations, has not adhered complete
coordination between the causes of bankrupt’s transactions nullity and the
causes of culpable bankruptcy.

Keywords: Transaction for evading debt, Bankrupt businessman,
Transactions revocable by the court, Commercial Code, the Act on Manner
of Enforcing Pecuniary Convictions

INTRODUCTION

With regard to the subject’s show up in Civil Code, Commercial Code and
the Act on Manner of Enforcing Pecuniary Convictions 2014 (AMEPC),
there are different views and uncertainties regarding the legal status of
different kinds of fictitious and with conspiracy transactions. Albeit, as
some (Fathi 2006: 31) and in their pursuance others (lzadifard and Kaviar
2010: 42) have also expressed, fictitious and with conspiracy transactions do
not apply to the exceptions of debt (unavailables) because there is no reason
for the debtor to transfer his unavailable property in order to evade debt or
harm creditors. A precise look at the relevant regulations shows that
contrary to what usually appears and in spite of the opinion of some
(Sotoudeh 1971: 176 and Tafreshi 1997: 56) and in spite of what is common
in the laws of some countries, including Italy (Vaquer 2003: 201), the
legislature does not fundamentally has suspicion to the bankrupt, to the
point that do not consider his transactions fictitious and with conspiracy
even after the date of cessation (refraining from payment). On the other
hand, as is common in the Common Law (Tabb 2014: 607), the law does
not primarily assume the bankrupt’s transaction party as well to be a
colluding trader.

Also, as is also common in the laws of some European countries (Vaquer
2007: 439), the legislature before the date of cessation does not consider
bankrupts transactions to be fictitious and with conspiracy or with the
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intention of harming creditors. In spite of what some (Saqgri 1997: 287 and
Mohammadi 226: 2007) have proposed, the legislator, even after the
stoppage date, for discovering the invalidity is only allergic to some of the
stopped trader's transactions and, in spite of the opinion of some (Eskini
1996: 74), declares them not voidable but null and void. As is also common
in the laws of some European countries (Vaquer 2007: 438), the law does
not invalidate all stopped trader’s transactions. This could be because
bankruptcy is a precautionary measure. As some (Tafreshi 1997: 54) have
also implied, bankruptcy is to prevent pandemics and stop spreading
cessation to other parts of the city, province or country's commercial
network. In fact, the bankrupt is not guilty in principle unless his bankruptcy
proven to be culpable or fraudulent. Interestingly, even when it is proved to
be culpable or fraudulent, bankrupts transactions before or after cessation
are not principally considered fictitious or with conspiracy.

Fictitious or with conspiracy transactions may have been located before or
after the trader's stop. Therefore, the fact that the legislature has allowed
creditors to request a change in the date of the bankrupt’s cessation from the
court before recognition and certification of the debts will have no impact
on the status of those transactions. Albeit, as others (Tafreshi 1997: 67) as
well have put it, it is always assumed that the creditors' request will be to
step back the cessation date so that they can put more transactions between
the stoppage and the bankruptcy and nullify more transactions if they meet
the relevant requirements. But, apparently, the right to an exceptional
revoking intended only for the period before the cessation limits this
willingness of the creditors, and they may depending on the status of the
transactions prefer by extending the cessation date to obtain the said
exceptional revoking right for a larger number of transactions. In addition,
as some (Sagri 1997: 302) also have implied, two yearly period intended to
exercise this right actually makes creditors unwilling to move away the date
of cessation from the date of bankruptcy more than two years.

PURPOSE
The purpose of this article is to thoroughly analyze fictitious or with
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conspiracy transactions of the bankrupt. These transactions have not been
analyzed in detail and comprehensively before. Also, on the subject of the
article, the provisions of the Commercial Code on Bankruptcy has been
compared with the relevant provisions of the Civil Code and the Act on
Manner of Enforcing Pecuniary Convictions of 2014.

METHODOLOGY
The method used in this article is theoretical analysis with using the library
resources.

FINDINGS

In addition to several findings that have been mentioned in different parts of
the article and in conclusion, this research shows that in general, the
legislator, although has adhered the coordination between the causes of
bankrupt’s transactions nullity and the causes of his fraudulent bankruptcy,
but contrary to expectations, has not fully adhered coordination between the
causes of bankrupt’s transactions nullity and the causes of his culpable
bankruptcy. In fact, it was necessary to declare null and void, in
coordination with the causes of culpable bankruptcy, the transactions
resulting from the increase in bankrupt’s expenditures from his earnings,
transactions including a sale at a cheaper price or a purchase to a more
expensive quote, and transactions resulting in investments for illustrious
profits. It is necessary to consider these issues in the upcoming amendments
to the Commercial Code. Resolving this disharmony can certainly lead to an
improvement in the level of bankruptcy regulations.

CONCLUSION

Fictitious or with conspiracy transactions had never been independently
analyzed before. The above legal analysis showed that fictitious or with
conspiracy transactions cannot happen about the exceptions of debt
(unavailables). Also, the legislature does not principally consider bankrupt’s
transactions before or after the cessation as fictitious or with conspiracy,
even if the bankruptcy is culpable or fraudulent. In fact, the legislator is not
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suspicious to bankrupt. Therefore, the status of fictitious or with conspiracy
transactions will not be affected by the displacement of the cesseation date
either. Fictitious or with conspiracy transactions that have not resulted in the
loss of creditors are not given any importance in practice.

By invaliding the fictitious or with conspiracy transactions the bankrupt’s
rival party, if deserves the return of a certain or general in a certain property
from the bankrupt, is not forced to stand in line with the creditors to receive
it, but if is entitled to receive an uncertain property, whether it is of goods,
the benefit or the right, he is forced to stand in line with the creditors.
Fictitious transactions are always void. In this regard, although every
fictitious transaction is also a with conspiracy transaction, any transaction
with conspiracy is not necessarily fictitious. The legal status of actual (non-
fictitious) transactions varies depending on whether they are with
conspiracy or not. The knowledge that the purchased or sold property is
cheaper or more expensive, as well as the knowledge of the uneven situation
of the trader (seller or buyer) is the criterion for detecting conspiracy.
Non-collusive transactions are essentially correct, but Article 21 of the
AMEPC makes punishable a debtor who made such a transaction on the
intention to evade debt and acted to the detriment of creditors. Non-
fictitious with conspiracy transactions are null and void, even if for some
reason the right to terminate (revoke) lies in them. Civil Code, in addition
to fictitious transactions with the direction of evading debt (for illegitimate
directions), has also considered non-fictitious transactions with that
direction to be null and void, and in this regard has not distanced itself from
the Commercial Code. The Act on Manner of Enforcing Pecuniary
Convictions although impliedly but has taken into account the division of
Commercial Code on such transactions, and the legal status intended by that
for various fictitious and with conspiracy transactions is not much different
from the legal status envisaged in the Commercial Code.

That Act, with complete incompetence, implicitly deems the transactions
with the debtor’s collusion (conspiracy) as “revocable by the court.”
Consequently, in fact, about the non-bankrupt debtors as well, almost the
Commercial Code divisions will principally apply with the same legal
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status. According to the Commercial Code, Non-fictitious without
conspiracy transactions (to convert assets into unavailables) if have been
concluded with the intention to evade debt and harm creditors after
cessation, will be void because of limiting the assets of stopped. But such
transactions, if concluded before cessation, are deemed correct according to
the Article 25 of the AMEPC, but their result will not be considered as
exceptions to the debt (unavailables).

The endowment of assets by the bankrupt as a non-fictitious and without
conspiracy transaction, between the stoppage and the bankruptcy would be
void, but before stoppage according to the Article 65 of the Civil Code is
ineffective and derived from the Commercial Code is annullable correct by
the creditors (the liquidator). Before stoppage non-fictitious without
conspiracy transactions exceptionally can be revoked by the liquidator.
Although this right resembles a deceived’s revoking right, they have several
differences according to the text. The liquidator must completely deliver the
consideration of the transaction, whether it is of goods or debts, to the other
party in order to revoke the transaction. This right of revoking cannot be
extended to the after cessation period.

Non-fictitious without conspiracy transactions of stopped person are in
principle correct unless in exceptional cases mentioned in the Commercial
Code, but in accordance with the Article 557 of the Commercial Code such
transactions will be without exception void if they are made by others about
the stopped person’s assets. These exceptions were principally expected to
be a reflection of transactions that turn bankruptcy into culpable, but such a
reflection has not been fully carried out. In the mentioned exceptions, the
gratis transfer, in addition to the goods, also includes benefits and rights, but
does not apply to the one sided legal actions (Ighaas). Albeit, transfer does
not include the profit apprendre and negating transactions. The dowry of
permanent marriage can also be considered as a gratis transfer and deemed
as void or by leniency considered as correct but postponed the possibility of
its obtaining to the end of the clearance. Dowry in a temporary marriage is
in the ruling of alimony, so it can be demanded within the limits of alimony.
Paying the debt between cessation and bankruptcy is void even if for it a
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definitive court verdict has been issued, an executive order is issued, a
property is seized, or a property is mortgaged.

This situation will not include the return of a certain one of goods. In this
way, distributing the dividends and deposits of the company to the partners
will also be void after the stoppage date. Among the debts, paying the
alimony of the wife and the offspring, as well as rent of the house and
installments of the home purchase loan will not be invalid because they are
deemed as exceptions of the debt (unavailables). The main example of
limiting the property by the stopped trader is mortgaging available property
to the detriment of creditors, as well rendering profit apprendre, the
easement right, rent, joint and several guaranty, and guaranteed checks.
Addressing of the Act on Manner of Enforcing Pecuniary Convictions to the
subject of fictitious and with conspiracy transactions as a specific law has
largely led to the abandonment of Civil Code as the former general law on
this issue. However, the Act on Manner of Enforcing Pecuniary Convictions
and the perceptions that the law has had of the solutions of the Commercial
Code in this regard, helps turn out that the Civil Code, although with
ambiguity but in these long years (especially with the reforms made in that
after the revolution) has had in fact included these divisions.

In general, the legislator, although has adhered the coordination between the
causes of bankrupt’s transactions nullity and the causes of his fraudulent
bankruptcy, but contrary to expectations, has not fully adhered coordination
between the causes of bankrupt’s transactions nullity and the causes of his
culpable bankruptcy. In fact, it was necessary to declare null and void, in
coordination with the causes of culpable bankruptcy, the transactions
resulting from the increase in bankrupt’s expenditures from his earnings,
transactions including a sale at a cheaper price or a purchase to a more
expensive quote, and transactions resulting in investments for illustrious
profits. It is necessary to consider these issues in the upcoming amendments
to Commercial Code. Resolving this disharmony can certainly lead to an
improvement in the level of bankruptcy regulations.
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