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ABSTRACT

Although the provision of the penalty clause in monetary obligations is
common, its promotion has not made its nature and rules acceptable to
lawyers without any difference. According to the essence of these
obligations, the root of the disputes goes back to the nature of money and
the sanctity of loan usury. While the need for new banking has led the
legislature to allow for claiming the excess of the amounts paid in the usury-
free banking law under certain conditions, disputes over the permission to
the provision of such conditions have persisted in other cases. The
disagreements have caused the divergence of courts so that the Supreme
Court, in line with its duties, issued the procedural unity verdict no. 805.
The present study used a descriptive-analytical research method to examine
the penalty clause in monetary obligations by analyzing the procedural unity
verdict no. 805 of the Supreme Court and relying on judicial procedure. The
results show that the penalty clause even if it is higher than the inflation rate
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as long as the abuse of the right is not considered and its implementation is
not preferable for the obligee instead of the principle of obligation, it will be
valid and will be adjusted according to the excessive amount.

Keywords: procedural unity verdict no. 805, monetary obligations, penalty
clause, criminal clause, article 230 of the civil code. JEL:k12,k41

INRODUCTION

In contracts whose subject is the payment of cash, the provision of
liquidated damages is still one of the problematic issues and at the same
time, there is different legal opinion about its validity. The custom of
transactions, which is formed on the basis of the free market, considers it
permissible to receive an amount in excess of the monetary obligation in the
form of liquidated damages. In the situation inflation, as a fact, the value of
the country's currency is constantly decreasing, compensation for the
decrease in the value of the currency is a good justification for predicting
this condition. Maybe the lack of this condition is considered one of the
causes of damage to the obligee. The role of contracts as a means of wealth
distribution also shows the same thing. Despite this, the suspicion that such
a condition is usurious has always been raised by the opponents. Sometimes
such a doubt has been expressed even in cases where the Liquidated
Damages is equivalent to the reduced value of money and a solution to
compensate it. There is no agreement among jurists regarding the validity of
each of these different forms.

In any case, in the free market and based on experience, in order to
compensate for the decrease in the value of money or even to guarantee the
payment of money on a certain date, agreements are made between the
parties of the contract, which takes different forms. Sometimes the parties
agree that in case of delay in payment, damages will be awarded from a
certain time, and this damage can be equivalent to the inflation rate index,
less or more than it, and sometimes there may be an agreement from the
very beginning that an certain amount in addition to principal amount shall
be paid.
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PURPOSE

The authors of this research aim to investigate the validity of the liquidated
damages in monetary debts, its nature, the suspicion of usurious
transactions, and the possibility of adjusting it. In order to pay more
attention to the practical results of the discussion, in addition to following
the opinions of jurists and examining legal doctrine, the judgments of the
courts have also been examined.

METHODOLOGY

The research method is descriptive analysis and it has been done by reading
books and articles and referring to internet sites with the analysis of
jurisprudence.

FINDINGS

It is possible for the parties to the contract, in the contract or in a condition
independent of the contract, to specify in advance the damages caused by
the breach of obligations, so that if the obligor does not fulfill the obligation
in the stipulated time, he pays a certain amount to the obligee. Some jurists
have called this condition penalty clause and most of them called it
liquidated damages. It seems that the primary remedy for breach of a
positive obligation is specific performance. In fact, if we consider it as an
independent contract, the nature of subordination is removed, and we will
face a problem to dissolve the condition during termination or dismissal, if it
is not specified in the contract. However, we must keep in mind that the
condition of the contract is also a contract with all the accessories. This
condition has a threefold nature; In addition to determining the damage in
advance, it make the obligation more binding for obligor as well as limits
his responsibility. The inclusion of the liquidated damages even makes it
unnecessary for obligee observing the conditions of Article 522 of the Civil
Procedure Law, such as the creditor's demand and the debtor's financial
ability. According to Article 230 of the Civil Code, the legislator has
accepted this foresight. One of the features of the obligation is the reduction
of procedure time, no need for multiple experts, and reduction of lawsuits.



Encyclopedia of Economic law Journal, 29: 21, 2022 298

liquidated damages is sometimes for delay in fulfilling the obligation and
sometimes for non-fulfillment of the obligationIn Iranian law, it has been
possible to foresee the loss as a lump sum and in the form of a condition in
the contract, even if it is more than the actual loss was specific to non-
monetary obligations. Although in monetary obligations, the provision of
the liquidated damages to any amount, even to the extent of disturbing the
balance of the contract, is against the theories of economic analysis of law,
but it is not in contradiction with the application of Article 230 of the Civil
Code.

Examining the history of the subject in common law shows that if the
liquidated damages is of a penal nature due to opposition to public order, it
will not be valid. On the contrary, in the case of a liquidated damages where
the agreed amount has a logical relationship with the foreseeable damages
caused by the breach of the contract, the parties will be bound by it. But the
difficulty in determining the nature of the condition in terms of whether it is
penal or contractual remained until in 2015, two judges of the Supreme
Court of England named Lord Neuberger and Lord Sumption proposed a
criterion for determining the penal condition: " The true test is whether the
impugned provision is a secondary obligation which imposes a detriment on
the contract-breaker out of all proportion to any legitimate interest of the
innocent party in the enforcement of the primary obligation. The innocent
party can have no proper interest in simply punishing the defaulter. His
interest is in performance or in some appropriate alternative to
performance." Anyway, there are two opinions about the possibility of
adjusting the condition of the exorbitant liquidated damages. According to
the first opinion, the condition of the exorbitant liquidated damages cannot
be adjusted either due to the invalidity of the original condition or due to the
absolute validity of the condition. Those who have commented on the
invalidity of the condition of the exorbitant liquidated damages, often refer
to the transactional justice, lack of power to deliver/perform, unfairness and
lack of balance and they believe that Article 230 of the Civil Code should
be applicable only on customary cases.
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CONCLUSION

From the point of view of the economic analysis of law, the contract is a
means of wealth distribution. Human will is free to create wealth creatively.
From this point of view, in all legal systems, the agreement of the parties on
the liquidated damages is permissible as long as it is not against the public
order and does not turn against itself. However, in Iran's legal system, there
were severe differences in the jurisprudence and legal doctrine regarding the
prediction of the liquidated damages to such an extent that it led to the
issuance of the precedent-making judgement No. 805 dated 10/16/2019. In
this decision, the determination of the liquidated damages in monetary
obligations was recognized as legal, but to determine the limits of this
obligation, a vague criterion was considered under the title of compliance
with mandatory provisions, including monetary laws, according to which
the parties to the contract must comply with mandatory provisions,
including Article 975 of the Civil Code and monetary regulations, especially
the byelaws of the Central Bank and the Council of Money and Credit
regarding the determination of interest rates, otherwise the entire condition
related to the liquidated damages may be exposed to the nullity. Issuing this
judgement made it incorrect this interpretation that Article 230 of the Civil
Code is specific to the non-monetary obligations. The advantage of such a
theory is that the amount of damage does not exceed the extent of primary
obligation and the balance will not be upset, and based on the logic of the
economic analysis of law, the implementation of the primary obligation is
still more favorable for the obligee than demanding the liquidated damages.
Another solution is to limit the amount of commitment to the limit set by the
Money and Credit Council. Among these two opinions, it may be more
appropriate to limit the amount of the liquidated damages to the banking
regulations, provided that it does not exceed the primary obligation. in
banking regulations, monetary obligations arise from contracts whose
subject is production, but between real persons, the subject of the contract is
not necessarily production so that there is noticeable financial return.
Therefore, taking a heavy commitment can lead to the exploitation of
debtors as the weaker party in the creditor-debtor relationship.
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