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ABSTRACT

The foundation of the driver compensation system has been established in
legal systems based on logical, social and economic interests. On the other
hand, excesses in identifying the liability of the insurer and the bodily injury
indemnity fund in relation to compensation for the driver who caused the
accident will challenge the legal security and financial resources of these
two institutions and will weaken the efficiency of the insurance industry and
reduce public resources. lIdentifying the liability of the insurer and the
bodily injury indemnity fund in the driver compensation system for
damages before and after the adoption of Compulsory Insurance Law
adopted in 2016 requires reviewing the law, legal and economic foundations
in order to achieve the goal of protecting the victims of traffic accidents and
taking into account the social and financial interests of the insurer and the
fund, to provide an effective interpretation of the idea of compensating the
driver who caused the accident. Law and legal justifications in the new
insurance law indicate the obligation of the insurer and the insured to
conclude a driver accident insurance contract. Although driver accident
insurance is independent of third-party insurance, the violation of the legal
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duty in issuing driver accident insurance by the insurer imposes a mandatory
imposition of legal obligations on the insurer. Utilizing the foundations of
the social welfare system or considering the fault of society as the broadest
organization, justifies the responsibility of the government and society to the
driver who caused the accident without insurance, and the bodily injury
indemnity fund as an alternative to insurance is the most effective source of
compensation. Law and legal basis justifying the liability of the insurer and
the fund According to the new law, does not include the past bodily injuries
of the driver who does not have accident insurance and in addition, the lack
of economic efficiency and rational justification excludes the insurer and the
fund from the resources of the driver compensation system causing the
accident.

Keywords: The driver who caused the accident, Driver Accident Insurance,
Insurer, Bodily injury indemnity fund.

INTRODUCTION

The global insurance industry in the domestic and international arena has
always been influenced by managerial and upstream decisions. Enacting
laws and approving government regulations in domestic law play an
important role in the performance of insurance companies and their social
benefits. The legislative scope of these regulations is not exclusive to the
legislature and the executive branch as the main and governing
policymakers, and the judicial approach to identifying the responsibility of
insurers also challenges the cost and benefits of the insurance industry.
Excessive pressure on this institution disrupts the efficiency and power of
this area, and the weakening of the insurance industry causes forgetting the
evolution of the idea of collective responsibility. One of the important areas
of this field is the compensation system for the driver who caused the
accident that the importance of it has been realized with the passage of time.
Having a valid insurance policy to compensate the driver who caused the
accident is a necessity from a legal point of view, and not having such
coverage raises the general hypothesis that the driver is deprived of
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compensation; However, the legal analysis and the necessity of social and
economic support for the driver who caused the accident makes it possible
to pass such a general hypothesis under certain conditions and his financing
can be justified from a legal point of view in the light of the existence of a
third-party insurance policy based on the compulsory insurance law
approved in 2016. In addition, although it is not reasonable for the insurer to
pay the loss of a driver who generally does not have an insurance policy,
replacing the bodily injury indemnity fund as a source of compensation is
acceptable from a jurisprudential and legal point of view and based on some
social and economic bases. Although it is difficult to compensate the person
responsible for the accident by the basics of civil liability insurance, but
public insurance and social security, with but public insurance and social
security, with the aim of reducing pain and suffering and providing the
minimum welfare of society members, justifies the Identifying a source for
compensation.

In order to provide a correct structure of the research, Considering that the
new insurance law strengthens the legal requirements in the area of
protection of the victim and is considered a turning point in the
compensation system for the driver who caused the accident, In two
independent sections, the compensation system of the driver causing the
accident is analyzed, which is related to before and after the approval of the
new insurance law, and the source of compensation is determined separately
in the assumption of having a valid insurance policy and not having it.

PURPOSE

The purpose of this research is to express the law, legal and economic
foundations of the thinking of strengthening the compensation system for
the driver who caused the accident based on the Compulsory Insurance Law
approved in 2016 and providing a correct interpretation of the temporal
scope of the protection of the driver who caused the accident and the
financial resources providing the damage in this area.
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METHODOLOGY
The method used in this research is descriptive-analytical.

FINDINGS

The research findings are as follows:

Third-party insurance policy is sufficient to include the insurer's obligations
to compensate the driver who caused the accident according to the
compulsory insurance law approved in 2016: because according to Article
11 of the new insurance law, the inclusion of any condition in the insurance
policy that stipulates less benefits for the insured or the injured party than
the benefits listed in this law is invalid. The non-inclusion of the rights and
benefits that are mandatory for the injured party should also be labeled as
"inclusion of contrary condition”. In other words, the purpose of including
the provision of lower benefits should not be considered as referring only to
positive conditions, but the non-stipulation of insurance obligations that are
considered mandatory for the injured party by law is also included in this
ruling. and as in the process of judicial review, mandatory provisions in the
compulsory insurance law must be observed as a principle, compliance with
these limits in the contract is also required by the insurer and the insured,
and one of these principles is the insurance coverage of the at-fault driver
based on Article 3 of the Compulsory Insurance Law. It is an accident that
failure to include this right or a condition to the contrary in the insurance
policy will not deprive the victim of damages.

On the other hand, according to Article 19 of the new insurance law, any
negligence or fault of the insurer or his representative in issuing the
insurance policy subject to this law does not relieve the liability of the
insurer. When the insurer is required by law to issue the driver's accident
insurance policy together with third-party insurance policy, the failure to
issue it by the insurer's representative requires the intent or fault of him and
the insured. The non-fulfillment of the legal duty by the representative of
the insurance company should not be a reason for the victim not to enjoy his
legal right, and the importance of this issue requires that the legislator in an
independent ruling should warn about the guarantee of the implementation
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of this violation and place the responsibility of this violation on the
insurance company. Therefore, although the insurance coverage of the
driver who caused the accident has an independent nature from third-party
insurance policy, the failure to issue it at the time of issuing third-party
insurance policy does not prevent the insurer from being responsible for the
driver who caused the accident.

Not supporting a driver who did not obtained insurance coverage at all,
challenges the idea of maximum protection in the compensation system for
the driver who caused the accident. Compensation of the driver by the
insurer according to articles 2, 3, 11 and 19 of the new insurance law
requires the existence of a minimum third-party insurance policy, and the
generalization of the compensation to the non-obligated insurer is not
compatible with legal and contractual bases; Therefore, the theory of non-
entitlement of the driver who caused the accident without a valid insurance
policy to compensation can be presented. In the reasoning of this opinion, it
is said that according to the rule of action, the damages of the driver who
caused the accident cannot be supported, and the society should not be
responsible for supporting the culprit. Also, in none of the provisions of the
mandatory insurance law approved in 2016, the compensation system of the
driver who caused the accident has not been supported frankly.
Supplementary organizations for the compensation of victims of traffic
accidents have also been established to protect the third party who is
dissuaded from the driver who caused the accident. Finally, it is not possible
to infer responsibility and a suitable source for compensation. On the other
hand, in order to promote and strengthen the compensation system for the
driver who caused the accident, it can be presented as a solution to the
bodily injury indemnity fund, which is based on significant jurisprudential
and legal foundations in addition to social aspects.

According to the theory of the welfare state, citizens expect the government
to support them against misfortunes and accidents, and in addition to taking
preventive measures to ensure the safety of citizens, find a mechanism to
compensate them for their damages and injuries. Therefore, the
responsibility for compensation is specific to the government, and the
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government tries to collect the responsibility and distribute the
consequences of social.

Also, using the fund's resources to compensate the driver's injuries improves
the efficiency and usefulness of the social and economic system. Although
the payment of compensation to the driver who caused the accident
increases his wealth and utility despite the deterioration of economic
conditions and the decrease of the utility of the fund, but the increase of the
wealth of the injured has priority over the decrease of the wealth of the fund;
In other words, in social damage guarantee institutions such as the bodily
injury indemnity fund, the paying society helps to compensate the losses of
people who suffer from a certain situation, causing them to change their
inappropriate position and all together will benefit from the new improved
situation. Legal bases also justify the responsibility of the fund in the
compensation system for the driver who caused the accident. Decision No.
734 dated 22/7/2013 General Board of the Supreme Court stated the
philosophy of establishing a bodily injury indemnity fund to support the
victims of traffic accidents whose damages cannot be paid by insurance. In
this regard, there is no difference between the guilty and the innocent, and it
IS necessary to pay attention to the physical damages of everyone around the
accident, both the guilty and the innocent. Even some have correctly
inferred the fund's responsibility against the driver who caused the accident
by referring to Article 35 of the Compulsory Insurance Law and using
Article 22 of the same law; Therefore, the inference of the responsibility of
the fund in the compensation system for the driver who caused the accident
can be strengthened based on the mandatory insurance law, and in the
absence of insurance coverage, the bodily damage provision fund can be
replaced.

Also from a logical point of view, it is appropriate to pay attention to the
coverage of traffic accident damages in the form of a collective
responsibility system, and in fact, all car owners should form a single
committee to assess the losses in order to insure harmful car accidents,
regardless of whether someone is responsible in the accident or not be
However, due to the need to pay attention to the financial resources of the
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bodily injury indemnity fund, excessive recognition of the fund's
responsibility for injuries related to before the compulsory insurance law
approved in 2016, will destroy the fund and realize the idea of collective
responsibility based on current developments with It brings challenges.
Also, the mentioned legal bases cannot be extended before the mandatory
insurance law passed in 2016.

CONCLUSION

The increase in the number of traffic accidents as the largest part of
unintentional accidents, caused extensive and irreparable physical damage
to the victims of these accidents, both for guilty and innocent. The
inevitability of using motor vehicles and the ineffectiveness of legislative
policies to prevent the occurrence of these accidents have caused the legal
systems think to a solution for compensate the victims. One of these
solutions is to support the compensation system for the driver who caused
the accident. The foundation of the above-mentioned idea was Began from
the law of the fifth development program and the obligation to issue driver
accident insurance in Regulation No. 67 of the Supreme Insurance Council
was included, but the main manifestation of the legislator's support appeared
in the new insurance law and did not limit the insurer's obligations to the
driver accident insurance policy. Surviving the responsibility of the insured
in case of a violation in issuing the accident insurance policy justifies the
possibility of supporting the driver who caused the accident based on the
new insurance law. The law, legal and social foundations also confirm the
responsibility of the bodily injury indemnity fund for the damages of the
driver who caused the accident in the absence of third-party insurance
coverage.

The generalization of the mentioned rules to the category of the insurer's
responsibilities assuming the existence of a third-party insurance policy, as
well as the responsibilities of the bodily injury indemnity fund and the
Ministry of Economy and Finance assuming the absence of a valid
insurance policy, in order to compensate drivers who suffered losses before
the new insurance law, is not efficient based on analogy. The lack of legal



Encyclopedia of Economic law Journal, 29: 21, 2022 418

grounds in extending the law to the past and the lack of clarification of the
provisions of the compulsory insurance law approved in 2007 and the non-
implementation of the law of the fifth development program do not justify
the responsibility of the insurer and other institutions. On the other hand,
Insufficient financial organization of the insurer and the fund will reduce the
efficiency of these institutions if the temporal scope of compensation for the
driver who caused the accident is considered unlimited, and the final result
of this approach is to weaken the idea of damage distribution and damage
coverage systems. For this purpose, it is suggested that the temporal scope
of the obligations of the bodily injury indemnity fund to compensate the
driver who caused the accident is determined since the approval of the
Compulsory Insurance Law approved in 2016, and also by determining the
type of insurance policy necessary to benefit from the insurer's financial
resources, the ambiguity of the Supreme Court's unanimous decision No.
781 should be reduced.
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