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ABSTRACT

Today, the arbitration regime for dispute settlement based on international
investment treaties faces many challenges. One of the most obvious concerns
is the lack of transparency in this regime, which has become the subject of
differences in theories in recent years. This issue is so serious in some
theories that it points the inherent principles of confidentiality and privacy of
arbitration, and on the other hand, it has undermined the stability, reliability
and predictability of international investment arbitration, and ultimately
challenges the legitimacy of this system.

In recent years transparance has been put under scrutinies by different
relevant authorities to be rectified and improved. This article focuses on the
Investor-State arbitration, while examining the various forms of transparency
in the international investment arbitration process, and evaluates the latest
developments regarding transparency in arbitration based on investment
treaties. Then, by examining the potential risks of transparency and its
ultimate goals, it proposes a series of strategies to adapt the process of
procedural transparency reforms to achieve its goals. These solutions should
be considered gradually in this kind of arbitration in order to clarify the
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continuity and persistence of transparency in international investment
arbitration proceedings and, at the same time, maintain privacy and
confidentiality advantage in arbitration.

Keywords: Transparency, Confidentiality, Investment Agreements,
International Investment Arbitration, Transparency Risks, Public Interest.
JEL: K41, K33

INTRODUCTION

International investment arbitration, which based on the bilateral or
multilateral treaty disputes with a public nature, and its main distinguishing
features from its counterpart, i.e. international commercial arbitration, are
the subject matter and the participants in international investment arbitration,
in the last two decades has faced many criticisms. One of the most common
concerns is the lack of transparency in international investment arbitration
proceedings, which has led to issuing inconsistent decisions, rising distrust,
and challenging the legitimacy of the investment dispute settlement regime.
Although the concepts of privacy and confidentiality of the arbitration
process are important elements of arbitration and this advantage should not
be taken from arbitration, however, considering that international investment
arbitration has both a public and private nature, there is a legitimate public
interest in increasing transparency and setting aside the rule of
confidentiality in this method. so, for reducing the growing criticisms in this
mechanism, the international investment arbitration process should be made
more transparent.

Transparency has emerged as one of the key tools to strengthen international
investment arbitration with measures including making the investment
dispute settlement regime more accountable and giving more legitimacy to
this system. However, there is still a concern whether these transparency
method legitimize the entire investor- state dispute settlement regime, which
is arbitration, or simply seek to legitimize the current flawed system;
Because if the efforts are made only to legitimize a defective system, it will
have the risk that the mask of legitimacy is actually put on the system, while
the system itself still remains incomplete and illegitimate.

This article tries to analysis the position of transparency in investment
arbitration proceedings in order to determine the policy before the arbitral
tribunals. This is for specifying whether the recent developments of the
treaties in the procedural transparency would achieve the reform goals and
could resolve the concerns of the investment arbitration regime. in second
step, the authors suggest the need to develop standard rules of transparency
under the soft law, in order to promote international investment arbitration.
This article considers the forms of procedural transparency in the first part.
In the second part, it examines the latest developments in transparency
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reforms in international investment treaties, and in the third part, it deals
with the efficiency of treaty reform developments to promote transparency in
international investment arbitration with considering reform goals and risks
of transparency, . Finally, it proposes solutions to improve these reforms in
order to achieve the goals of transparency.

PURPOSE

The compliance with the fairness and justice in determining the rights and
obligations of the parties is the most important measure to ensure the
efficiency of the investment dispute settlement regime, and considering a
competent arbitral tribunal guarantees reliability, accuracy, predictability and
legitimacy in the investment regime. However, todays the international
investment law regime(including treaties and investment contracts) and
arbitral tribunals pay less attention to this issue.

The limitations of the current mechanisms, including the inconsistency and
incorrectness of the decisions, the lack of transparency in the standards of
independence and impartiality of arbitrators, the limitation of the mechanism
of arbitrators' challenges, the arbitrators appointment and the repeated
appointments of specific arbitrators, the limitation of the number of
individuals who are repeatedly appointed as arbitrators. , the lack of
diversity, Lengthy and costly ISDS proceedings, and the lack of a
mechanism for frivolous claims are among the most important concerns,
and there are solutions to resolve these concerns in investment treaties and
arbitration rules of international organizations including, including the
United Nations Commission on International Trade Law (UNCITRAL), the
International Center for Settlement of Investment Disputes (ICSD), the
International Chamber of Commerce, etc.

the current investor- state dispute settlement regime has been involved in
many challenges and existing solutions can act as a double-edged sword for
developing countries. So the legal review of these concerns and solutions in
order to prevent the legal, financial and political risks of the future are of
double importance for the host states, and this path should be explored from
a comprehensive perspective.

METHODOLOGY

This study is applied in terms of purpose and descriptive-analytical in terms
of methodology and nature. The necessary data and statistics were collected
by library method.

FINDING

Considering the serious challenges that the current international investment
disputes settlement regime is deal with which one of the most important of
which is the challenge of the principle of confidentiality and the lack of
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transparency in arbitration proceedings, reforming the current regime
towards transparency It is more desirable. At the same time, sufficient
accuracy should be taken in providing solutions which could ensure fairness
and justice and resulting in the reform goals including increasing the
confidence and motivation of investors, ensuring the independence and
impartiality of arbitrators, the accuracy and predictability of arbitration
awards, and finally ensuring legitimacy in the investor- state dispute
settlement regime.

On the other hand, based on the current research, in the current situation, ad
hoc reforms in different areas of international investment arbitration
proceedings compared with the structural reform, i.e. the establishment of a
permanent body for international investment disputes will be more efficient
and could be guarantee the efficiency and legitimacy of the system in a
better way.

CONCLUSION

The approach of states in relation to the issue of procedural transparency in
treaty based international investment arbitration shows their interest in
sacrificing limited parts of privacy and confidentiality in this method in
order to increase transparency and public trust in this mechanism. Because
increasing public trust is necessary to maintain the efficiency and ability to
reasonably replace arbitration instead of litigation.

However, today we observe that despite the great progress in reforming and
strengthening the transparency in the investor- state dispute settlement
regime, many aspects of these reforms have fallen into the dark, and these
reforms has not achieved much success in resolving the concerns has been
raised in the International investment arbitration.

This article has tried to seriously consider the hidden angles and
complexities of procedural transparency in investment treaties. Based on the
studies, procedural transparency reforms have not considered the way of
Conformity different types of procedural transparency to achieve the specific
goals of a specific reform process in international investment arbitration in
the last two decades. while certain forms of procedural transparency are
more effective in achieving the final goals of transparency reforms in the
international investment arbitration mechanism. Therefore, it is necessary to
evaluate the transparency reforms from an analytical and not a normative
point of view, and instead of assuming that increasing transparency will
strengthen accountability and legitimacy in investment arbitration,
determining the types of transparency which are better for achieving these
goals and their conditions is becomes more necessary.

Recent movements in international investment treaties have mainly focused
on disclosure and the extent of public information. These movements have
also addressed, the question of who should be able to participate in
arbitration proceedings on a more limited scale. However, these reforms are
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mainly focused on increasing the disclosure of information in arbitration
proceedings and expanding the scope of participation of third parties. Such
reforms are basically based on the views of transparency in the sense of
availability. They have also covered a passive (one-sided) view of
transparency in the sense of participation. However, such reforms By it
selves are not sufficient to ensure accountability or legitimacy.

Procedural transparency reforms in investment treaties will not be
appropriate to achieve the goals of accountability and legitimacy in the
investor- state dispute settlement regime, where the information disclosed
are not accessible or relevant (transparency in the sense of accessibility) or
are not usable and effective (transparency in the sense of participation). If
the Reforms fail to address transparency in the sense of accessibility or
provide puny examples of transparency in the sense of participation, may
even create the concerns that reform efforts are being made to resolve them.
In fact, the publication of a voluminous range of diverse documents
regarding arbitration proceedings may prevent for example the ability to
effectively access and understand the information published by a wide range
of individuals and civil society groups. Therefore, transparency reforms
should provide users with the information they need when they need it and in
a way that helps them make effective decisions.

The lack of connection between the goals pursued through reform efforts and
the types of transparency provided through such reforms would create a
sense of pessimism among states and civil society about the ineffectiveness
of procedural transparency reforms in the investor- state dispute settlement
regime.

Therefore, transparency reforms to achieve the desired levels of its goals,
should focus more on active forms rather than just passive ones, but also
other measures could be useful such as identifying the risks of increasing
transparency, moderation, cooperation and creating new ideas by
international treaty negotiators. The above analysis shows that the concept,
expectations and limitations of transparency will be different for verity of
stakeholders and different reform goals.

In fact, focusing only on increasing transparency, without considering these
factors, can lead to ignoring the effects and consequences of reform. This
can be particularly worrisome given that there has been limited empirical
analysis of the potential limitations and risks of transparency reforms in
investment arbitration.

For these reasons, in this article, the importance of critical evaluation of
reform programs has been emphasized very special. Some issues are
highlighted in this article such as the importance of clarifying the proposed
cases and excluded issues in those discussions, the effects of understanding
these issues on the actual results of reform efforts, as well as the evaluation
of extent of their success by different stakeholders.
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1. Availability.
2 .Accessibility.
3. “User- Centric”.
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1. Transparency as Participation.
2 . Amicus curiae.
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1. ‘foundational’
2 . Procedural Transparency.
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1. Philip Morris Asia Ltd v Australia (Procedural Order No 5 of 30 November 2012), para32; AAY
and others v AAZ [2009] SGHC 142, paragraph 34-35.

2. Perenco Ecuador limited v. The Republic of Ecuador, ICSID Case No ARB/08/6, Decision on
Ecuador's Reconsideration Motion, 10 April 2015, paragraph 80; Cairn Energy PLC and Cairn UK
Holdings Limited (CUHL) v. Government of India, PCA Case No. 2016-7, Procedural Order No. 2,
12 August 2016, Para 10, 36, 37, 43.
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1. Article 1127 & 1137 of the North American Free Trade Agreement (NAFTA).

2 . Statement of the Free Trade Commission on Non-disputing Party Participation, 7 October 2003;

United States

And Canada, Statement on Open Hearings in NAFTA Chapter Eleven Arbitrations, 7 October 2003.

The U.S.-Mexic0o-)Is U1 -8 18— aT odalas 4 1 550 (sl Y0¥+ (¥ &5 gm0 51 bl odalan ol o5 40 p5Y ¥
it i Sledbl ¢l .ol 0sls (Canada Agreement (USMCA)

https://www.trade.gov/usmca.

4 . United States Model Investment Treaty (2004) art 29(1), 29(2), 28(3).

5 . Canada Model Investment Treaty (2004) 2004 arts 38(1) (open hearings), 38(3) (publication of

documents),
38(4) (publication of award), art 39 (amicus submissions).
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1. ibid art 39(7).
2 . The Indonesia-Australia Comprehensive Economic Partnership Agreement (IA-CEPA) entered

into force on 5 July 2020.

3 . The Australia-Hong Kong Free Trade Agreement as signed by Australia and Hong Kong on 26
March 2019(AHKIA).

4 . Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP).

5 . Article  14.31.(1), 14.31.(2), 1431.(3) of IA-CEPA.  Available at:
https://www.dfat.gov.au/trade/agreements/in-force/iacepa/iacepa-text/Pages/iacepa-chapter-14-
investment.

6 .The Australia-Hong Kong Free Trade Agreement (A-HKFTA) and Investment Agreement

(AHKIA).

7 .Art 30, Investment Agreement between the Government of Australia and the Government of the
Hong Kong Special Administrative Region of the People's Republic of China, Available at:
https://www.dfat.gov.au/sites/default/files/a-hkfta-investment-agreement.pdf.
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1. Article 9.24(Transparency of Arbitral Proceedings) CPTTP.

2 . Art. 2 of the China-Bosnia & Herzegovina BIT (2002), Art. 147 of the China-New Zealand FTA
(2008), Art. 2 of the China-ASEAN FTA (2009), Art. 9 of the China-Japan-Korea TIT (2012).

3. Art. 6 of the China-Australia BIT (1988), Art. 12 of the China-Finland BIT (2004), Art. 11 of the
China-Korea BIT (2007), Art. 146 of the China-New Zealand FTA (2008), Art. 19 of the China-
ASEAN FTA (2009), Art. 17 of the China-Canada BIT (2012), Art. 10 of the China-Korea-Japan TIA
(2012), Art. 25 of the China-Chile BIT (2012), Art. 12.8 of the China-Korea FTA (2015).
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. Art. 9 of the China-Cuba BIT (2007).

. Art. 20 of the China-Mexico BIT (2008).

. Art. 9.17 of the China-Australia FTA (2015).

. Art. 9.17.2 (a & b) of the China-Australia FTA (2015).

. Arts. 27, 28, and 29 of the China-Canada BIT (2012).

. Arts. 9.16, 9.17, and 9.21 of the China-Australia FTA (2015).
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. The Transatlantic Trade and Investment Partnership (TTIP).

. The EU-Canada Comprehensive Economic and Trade Agreement (CETA).

. The EU-Singapore Investment Protection Agreement (IPA).

. The EU-Vietnam IPA.

.European Commission, ‘Commission Proposes New Investment Court System for TTIP and other
EU Trade and Investment Negotiations’, Press Release, 16 September 2015, http://europa.eu/rapid/
press-release_IP-15-5651_en.htm, last accessed on 24 Feb 2021.

6 .Ibid.

7.UNCITRAL, ‘Report of Working Group Ill (Investor-State Dispute Settlement Reform) on the
Work of Its Thirty-Fourth Session (Vienna, 27 November—1 December 2017) (2017)
A/CN.9/930/Rev.1, & UNCITRAL, ‘Report of Working Group III (Investor-State Dispute Settlement
Reform) on the Work of Its
Thirty-Seventh Session, Part I’ (2018) A/CN.9/970, Available at:
https://uncitral.un.org/en/working_groups/3/investor-state

8 . Submission from the European Union and its Member States for 37 th session session of Working
Group Il (Investor-State Dispute Settlement Reform), 1-5 April 2019, New York & 39 th session of
Working Group I, 5-9 October 2020, Vienna, , Available at:
https://undocs.org/en/A/CN.9/WG.111/WP.159 .
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https://uncitral.un.org/en/working_groups/3/investor-state

2 . Art. 3.46 of the EU-Vietnam IPA.
3. The EU-Singapore IPA, Annex 8.
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1 . Reports of of Working Group Il (Investor-State Dispute Settlement Reform) on the work of its
34th, 35th, 36th, 37th, 38th, 39th sessions, available at:
https://uncitral.un.org/en/working_groups/3/investor-state
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