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1- INTRODUCTION

Since the early 1920s and 1930s, when American legal realism defended the development of other social
science methods in legal theory, a new attitude towards interdisciplinary approaches to law was formed, and
from 1970, "economic analysis of law" or "law and economics" became the most dominant movement in
interdisciplinary studies in law. Since about 1960, the notions of "neoclassical economics” were seriously
challenged by the insights of behavioral economics. Simultaneously with the introduction of behavioral insights
into economics, these insights were applied to law and the economic analysis of law. from now onward, the
economic analysis of law underwent a fundamental transformation and a new discipline, named "behavioral law
and economics”, emerged that was the result of replacing behavioral economics instead of neoclassical
economics.

"behavioral law and economics” is a revision of principles and foundations of "neoclassical law and
economics" based on the findings of behavioral economics. "Behavioral economics" per se is the synthesis of
"cognitive psychology" and economics, which seeks to make the teachings of neoclassical economics more
realistic and adapt them with real human behavior, and therefore, behavioral economics can be considered as an
explanation of economic behavior with the help of psychological findings.

Its difficult and unnecessary to Examine all the foundations and principles of behavioral economics in this
article, but it can be said briefly that behavioral economics concentrates on the "rational choice theory" of
neoclassical economics with its main criterion, i.e. "expected utility maximization", and insists on the belief that
human behavior In reality, is significantly different one than what the neoclassical economics predicts. therefore,
"the biases and heuristics" of human by influencing his judgment and decision-making process, cause that his
behavior deviate from the prediction of conventional economics in three areas, which include "bounded
rationality", "bounded self-interest" and "bounded willpower".

A large part of the writings on "behavioral law and economics" deals with the analysis of the foundations of
law and economics, and another part of it, which is still in its initial stages, applies the findings of behavioral
economics to various fields of law, such as property law, contract law, civil liability, etc. ... In contract law, the
researches are mainly focused on consumer contracts, and the principal question is, can the prevailing approach
in law to the consumer contracts, which is based on neoclassical economics and imposing information duties to
the sellers And suppliers, help the law to achieve his goal, i.e equal and free of unfair terms contracts in
consumer law?!

Studies and evidence show that the current approach in consumer law, i.e information duties, is unsuccessful
and inefficient. Therefore, we need to a new approach in this area and more and more intelligent involvement of
the legislator to achieve fair contracts in this area. regulations that have so far focused on informing the
consumer and creating an informational balance between the parties to the contract, should be changed, and
instead of assuming the rational choice of the consumer In the case of having equal information, should
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concentrate on their cognitive weaknesses and limitations and based on the actual process of Consumer decision-
making, achieve to their goals with an intelligent and purposeful legislative intervention process.

In this article, we will discuss whether the current approach of legal systems in dealing with inefficient and
unfair terms in standard consumer contracts can achieve its goals, and if not, by taking advantage of the insights
of "behavioral law and economics" What solutions should be considered in legal policy?!

2- PURPOSE

As is obvious, The main goal in consumer contract regulations is the protection of consumer which as the
weaker party to the contract, against the producers and suppliers of goods and services should be protected. In
fact, the business party in b2c contracts, due to its financial and informational power, has the opportunity to
impose his unilateral terms on the consumers. So, this regulations are going to guarantee that this contracts will
be bilateral beneficial for both parties of it.

Thus, the principal purpose in this article is to make it possible to conclude fair and mutually beneficial
contracts by taking advantage of the behavioral economics' findings. And for this purpose, we suggest some
theoretical and practical solutions to Iranian Legislator.

3- METHODOLOGY

Basically, the research method in behavioral and cognitive sciences, including behavioral economics and
behavioral law and economics, is an experimental method but in this article, we are trying to explain the
experimental findings of behavioral economics and its application in consumer law, this article has a descriptive-
analytical Methodology, which uses experimental findings as data for analysis.

4- FINDINGS

1- The information solutions that are adopted for creating information symmetry between the parties of the
consumer contract, are inefficient because that, the information asymmetry not causes the unfair contracts terms
alone, Therefore, the usual legal solutions, such as requiring the seller to include the necessary information in the
contract or on the goods, are not sufficient ones.

2- According to behavioral law and economics, Since the existence of cognitive biases and various errors in
consumers decision making, is the main factor in accepting unfair terms in the consumer contracts, the focus of
the legal system should be on removing bias from consumers; Therefore, solutions such as simplifying
contractual terms, drawing consumers' attention to the important and main terms of the contract, monitoring
standard consumer contracts and etc, will be effective solutions.

3- The provisions of Iranian law in this field do not have the necessary comprehensiveness and, moreover, do
not correspond to the developments in this field. As mentioned, the contractual terms for consumers are divided
into prominent and non-prominent categories, in the prominent contractual terms such as the terms related to the
price and basic characteristics of the goods, the market mechanism and freedom of contract are sufficient in
ensuring the consumer's rights and fair contracts. But instead, the legislator's attention should be directed to non-
prominent contractual terms, terms that sellers can abuse buyers' inattention and maximize their economic
benefit, for this, the legislator can apply the following solutions.

3(a)- use of default rules: Behavioral findings show that setting any rule as a default increases the probability
of its selection. In fact, people's reluctance to change the current state, as well as the endowment effect, justify
the people's propensity to the default rule. Based on this, the Iranian legislator can increase the possibility of
including such terms in the contract by determining beneficial rules for the consumer as the default rule.

3(b)- Prohibiting the use of standard contracts and forcing to negotiate: In the non-prominent terms where the
greatest amount of inequality and injustice is observed, the legislator for drawing people's attention to the
importance of these terms, can force people to negotiate on them and prohibit the standard contract terms.

3(c)- Use of black and gray list: This proposal, which is based on its use in European Union law and its
effectiveness, by determining absolutely or relatively invalid terms, is another example of the legislator's
intervention in unfair consumer contract terms.

3(h)- The provision of cooling-off periods, such as Article 37 of the Electronic Commerce Law approved in
2003 (1382 SH), gives the buyer, who has made a purchase due to various cognitive biases, the possibility to
rethink and terminate the contract if necessary.

5- CONCLUSION

The consumer contracts are an example of the impact of Evolution in anthropological foundations of law in
solving legal problems. Behavioral law and economics, by rejecting the hypothetical economic man (homo
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economocus), turn their eyes to the actual behavior of man and so, Paying attention to the actual decision-
making process of consumers shows why the regulations in this area have been ineffective. In fact, Too much
focus on the informational paradigm and the assumption of competent consumer has led to the neglect of other
factors of creating unfair contractual terms. Therefore, by emphasizing the actual process of consumers' choice
and their cognitive errors and biases, it is possible to direct the regulations in the field of consumer contracts
towards efficiency and fair agreements.

Keywords: Behavioral Law and Economics, Neoclassical Economics, Economic Analysis of Law, Standard
Terms, Consumer Contracts.
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1- duty to read
2 - Adhesive basis
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4- Individual responsibility
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6- Duty to Read

o> Slo «Cawss jelaio pds Ly ol 8 Fei> s8 (5lSTs
Ay s § oy ‘) d).a.a.o .)‘.))l)_a .))‘A.;t'_w‘ 109)_w g p§l>
S Jesllygins (ol jsbody 5 aiej cl ) s> las sl Sal,
&by palsd ol Gei> Cyyde 5 Lyl 4ol
o Bgin 2y Sa) 5l pslate ol S5y Y LTSI g
aS ol Slyyie gyl B yan claslyl ) 5 bl by ys Alu
98 eyl s diliaio b AYole  slaalyylyE slaxl Gus
25 iy a8 48 B pmo ooyl gty b 29 0
Ll 5 ine sl lie Jl 590 00 0300l 4 i 9 @9
it 9 IS b, Kaly 4 Bolase bidas do 35 05 ik
sl Baa b g cowl plsoige p Sledbl @IS g4l &S
9 9= ..\_sb]9> ‘.)9_.}:3@ d._ﬂ)] 9 O..\J_u.ai.).:l o..\f\.lf;é).\m d).fwa)
aWslel jlasYole by, s g ol 8 5as 4 &S goale sla,Sal,
oo b o oo U J b 1) aly)ly 8550 s 535l 0
Olyisdn bz gl Lal sl Jl3)55 1 (65508 Cuonl 5l jlate

Ol 93 ds ugal (59 S il gicus (sulayl S (salyI-1-Y
| SIS iy g ol

By im0 g 0165y wae bl (g0ld)l,8 &l 09 soudlae
S LS pel g Loyl Byae 59 (Jol puplio TaiVLE
o=l 9 Jgmol ol S yiiie uad .(Grundmann. et al, 2001, 7)
& paoua g 300,18 Gl > &S &S lar )l )3 8l a8
o (3118 by (s ) )l 8 CuBge iy o olis]
3 9 0SBy e LSl o gl B puan e bl 5T b
5515050 2515 I ol 3 el 5 5 b 5.8 pmn 25
Lodgw Yoo gugys uw g QLS b 0SB pas oS>
9SS il cuw (ol Gl (3 wnl )3 b g 0l (oLl
3925 e oplpli 945 o (s0lasBl Culdy Caalge plu § Cuosd ials
Ioj ol (6 ygpmo Jmole S ai])d oyl )5 asVled Byme
o 1y 15k o8y paeuss 5 SVl ]38l L Jled 508’8 puae
WS o

zoly Leolyyl 3 seds 55 a8 M oolaidl (ol] 25 cogMeay
Cl a8l by v 3yl wl gLadls )8 0je > dy cul
Ll )l )3 o cdgs el 468 (Kornhauser, 1976; 1154)
1 Jamol ol L g ol,8l Glesl > g JMisiw] (a5 s 45
3yl slaslsylyd il s 4 g 6B ek gyl sl

1- Blanket assent
2- Active consumerism
3- Laissez-faire
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2- Contract model

3- Consumer model
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6 - Availability requirement
7 - Transparent
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9 - Legalese

10 - Cooling off periods

11 - Contra proferentem rule
12 - Ambiguity rule
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2 - Information duties and Remedies
3 - Unconscionability

4 - Fairness or Reasonability

5 - Information disclosure
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6 - Fairness test

7 - Unconscionability

8 - Reasonability

9 - Onerous
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1 - Unfair Contract Terms Directive - 93/13/EEC

2 - Proposal for a Directive of the European Parliament and of
the Council on consumer rights
{SEC(2008)2544}{SEC(2008)2545}{SEC(2008)2547}availa
ble: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52008PC0614&from=EN
3 - Distance contracts

4 - Off -premises contracts

5 - Directive 2011/83/EU on consumer rights, OJL304/64,
Article 6 & 7.
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3 - Salient attributes
4 - Efficient level of quality
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1- European Commission Report, (2016), Study on
consumers’ attitudes towards Terms and Conditions (T&Cs).
2- Rule of thumb
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1 - Cognitive effort

2 - Selectivity

3 - Voluntary and involuntary attention



YV ol 1 e (ol )8 o yluili] bgpis s 93 (AL

@ Comd Y8y (g0 5 S & G5 9 SyMSl S e
Dadgar, 2020; ) cwl )15, (o)l cubly S Jad dla
L ter 4t Sl 45 39500 cps ks s S ] (303
boyd lasay ol bhwgy saddl)l by e 5 LS Sined
S 3l ol po iy Jloeinl g oo 0drord (530t
eBlgys (Luth, 2010; 64) 34 e s; S5, s
o =l 5 ol 35 $95 @0g Il et 2 il 0SB pan
Fleinl @lis jl 598 @9 (xS 048 & (G900 U 29
AYolel by 4y > BAGS 8 pnn bl il 2lo)l,8 2500 5
(Radonji¢, 2018; 12) aisley Jigl pa (s03)l,8
Sl Soe 059 ol ) o T g )0y95 0 5l wgMeay
O ol ()L SLaaill (claaBly oy e Sl &S (5195 5
o S5 3 eJle g 28 Bpal g Cuslle o 35 0, Li) oy
«latl Jbs (28 3b oS o) mudg cusl S5 S ol 2
A b)) cwl iy @ pols SYE wys gl ap a8 sl
CoSllo Lo yb YIS plan igyh & pobs a5 il b (Yesly
Ty ool il Tl g 5 (8l 4 fles) cd YIS ol
G (Jlo 31 0,8 duridg g CuSlle oS w0l (o)l8 ) Ciladzs
el ) 2 o ol gy il 35 68 s (g
YL oled a5 dl).g Dy g0 Jk O] Sl )f\ oS ol sieo
aS 35l s 31 ookl b sb Mo iy e
ol g ol asly iyl legs edee aSS D)l 1) o] b )5 b
eSS OLA.Q 3,8 OT sl sl O] il oo 4B "j S 58
ol S 5] 9 68U gl ceSlle g 355l 00 Glogs (yoabie
Sl o 5,8 (g5l bzl glaasl g Ll cuil aalgss
‘A_Su_nouLAyua_ﬁlmo)9A_.a.§Ju_m1u_§Md_)l>w9)5
Do ol s sl o adenro a5 55 Slo 5185 Jlo
Sy 6313955 5l j Bpae sl 85 53
A4S (6550 4 0,8 H\B odidg,d liwd jd s leied
sleoy90) VLS Jalofl g (90l pLSuly S (Vs (slaoyg0
CaSlo 5 (6155 ulus! oo dbul Ban b (VI Sl s
3 cqme 4 s 3Bl (6138 o5yl B 395 o s YIS ] 4
Otal38 Ly el ol s 0 5 3L jmtin GBI (ABly ()08 ;)

6 - Endowment effect

7 - Willingness to pay (wtp)

8 - Willingness to accept (wta)
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2 - Egocentric bias

3 - Overoptimism and overconfidence

4 - Self-serving

5 - Status quo bias
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