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1- INTRODUCTION

Digital asset has become universal economic phenomena and means record or representation of value that is
exclusively stored, displayed and administered electronically, on or through a virtual platform or database. It is
capable of being subject to a right of control, enjoyment or use, regardless of whether such rights are legally
characterised as being of a proprietary, obligational or other nature, and it is capable of being transferred from
one party to another, including by way of voluntary disposition. So the term digital asset is extremely broad and
captures a huge variety of things including digital files, digital records, email accounts, domain names, in-game
digital assets. This definition has been developed through the creation of block chain technology and
cryptographic assets and led to creation of NFTs, ie tokenization of real world physical assets (such as real
estate) and other intangible assets (such as monetary obligations, contractual obligations, intellectual property,
etc.) and even other digital assets by smart contracts.

As the value of digital assets continues to increase, their use as security becomes interesting and some
countries and international organizations have tried to regulate special laws or documents to respond to this
economic need; Also in Iranian economy, the development of digital assets and their acceptance as security by
institutions parallel to the banking system in practice, makes it necessary to pay attention to this issue and
determine its rules and legal effects in legal system.

In particular this article address the use, by private parties, whether natural or legal persons, of digital assets
as security for credit and focus on situations where the parties contractually agree to create a security interest in
a digital asset, so as to secure the performance by the security provider or another debtor of its secured
obligation(s) vis-a-vis the secured creditor and enjoy priority over the security provider’s other creditors.

It is important to answer to this question that is it possible for parties to contractually agree to create a
security interest in a digital asset, so as to secure the performance (for example loan repayment to bank) by the
security provider and entitle the secured creditor to satisfaction of its claims and to enjoy priority over the
security provider’s other creditors? and if it is possible, under which circumstances the security right creates and
be effective against third parties?

The validity of transactions based on digital assets (and especially cryptocurrencies) is doubtful in some
legal systems and the issue of which types of financial rights (things in possession or things in action) these
assets will be subject to, has created legal challenges about the possibility of using them as security, because in
some systems, "guarantee” can only be created in relation to the tangible things; In addition to the fact that this
type of assets can not be physically possessed even in the assumption that they represent a real world asset.
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Also the conditions for creation and perfection of security right in digital assets, according to the special
characteristics of this type of assets including intangibility, possession through access to the right of control and
transferability distinct from traditional property need legal review.

In Iranian legal system, mortgage, among other forms of guarantee contracts, has the widest application but
the conditions of receipt and material objectivity of mortgaged property, make the objectivity of property
limited to material objects. Some modern laws, introduce guarantee as contract according to which, it is possible
to conclude any type of guarantee contract, concluding tangible specified object or intangible specified object
such as digital assets. But the main question is that what is the legal relationship between mortgage and
guarantee contract?

In order to respond to recent legal challenges, various countries and relevant international organizations have
made efforts the results of which, can be seen in the form of laws and international documents. However, there
are still various problems and challenges regarding the use of digital assets as security in different legal
systems, including Iranian legal system which this article aims to answer.

2- PURPOSE

The increasing economic value of digital assets, has drawn attention to use them as security in economic
markets especially for obtaining credit. A example of this is the first Bitcoin-backed loan granted in 2002 by
Goldman Sachs (an American banking and financial services company). In another example, one of the
subsidiaries of the French bank, Societe General, issued tokens (as part of digital assets) that can be used as
security by customers to obtain credit. In Iranian law, Peyman digital currency has been launched by Phoenix
company which is supported by four national banks, Melli, Mellat, Parsian and Pasargad and the owners of this
token, can get credit by using it as security. Also, Saderat Bank's electronic asset verification system (SET)
grants loans to its customers by accepting all types of assets (tangible and intangible such as digital assets) as
security.

Despite this feeling of global need towards accepting the economic value of digital assets and consequently
providing the grounds for the possibility of using this category of assets as security in order to obtain credit by
their owners, different legal systems have different positions regarding the possibility of using this type of
property as security and this issue has lead to formation two different approaches in this regard.

Since lack of legal certainty in some legal systems about using digital assets as security, restrains the further
use and creates considerable risks, the recent research aims to explain the point of view of supporters and
opponents of using digital assets as security and to state the terms and conditions of creation and perfection of

security right in digital assets, a matter that has not been considered independently by Iranian legal researchers.

3- METHODOLOGY

The library and documentary are the most commonly used research methods in this article and the collection
of information is done through the review of books, articles and international documents about using intangible
and especially digital assets as security.

4- FINDINGS

The findings indicate that in order to consolidate the property rights of individuals and the freedom of the
parties in their contracts, the legal system of property must provide the possibilities of using all the benefits of
the property (both real and financial), including using them as security, for the owners of all types of assets,
including digital assets; This would, by placing digital assets in the ranks of physical assets, lead to full support
for the owners of this type of assets, prevent the abandonment of tjem, generate more income, increase their
influence in the market and facilitate the commercialization process of them for their owners.

For creation and perfection of security right in digital assets, the formal and substantive conditions vary
according to the approach of different legal systems and existing international documents in this field; For
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example, in some documents and systems, creation of the security right is subject to the conclusion of a written
contract and its perfection is subject to registration of that right in the comprehensive registration entity.

5- CONCLUSION

This research with an analytical-comparative approach and according to some international documents has
reached the conclusion that in order to respond to the new need of using digital assets as security and based on
the legal and economic foundations, the opinion of the proponents of using digital assets as security is superior,
because it is in line with the principle of freedom of contracting and strengthens the principle of ownership and
its efficiency, and it is superior by increasing safety and motivation in transactions, reducing costs and the
number of lawsuits and optimal allocation of resources, increasing the efficiency of the security contracts and
ultimately commercializing this type of assets.

Understanding these principles, legal systems and various international organizations have developed
regulations and documents regarding the acceptance of using digital assets as security and its conditions.

The formal and substantive conditions governing the security right in digital assets depend on the
considerations of the national laws of countries and international related documents, and among them, the point
of view that the creation of the security right depends on the conclusion of a written contract and its perfection is
subject to registration, is more compliant with legal principles. It seems that according to the principle of
consensuality of contracts in Iranian law, the security right in digital assets creates by the agreement of the
parties (either written or oral) and the deprivation of the right of control from the pledgor and it will be effective
against third party by registering security right in the comprehensive registration entity (listed in Article 9 of the
Production and Infrastructure Financing Law), also this system has deficiencies that need to be resolved.

As said, in order to use digital assets as security, it is necessary to transfer the right of control (equivalent to
the right of ownership or possession of physical property) from the security provider to the secured creditor.
Although This method would protect the security right of secured creditor, but also can put the right of
ownership of security provider in danger. To solve this problem, the right of control can be transferred to the
trustee agreed by the parties or it would be possible to block the security provider’s right of control in the
blockchain system so that, he would not be able to carry out conflicting transactions on the digital asset; As a
result, simultaneously both security and ownership rights are protected.

Keywords: Guarantee, Mortgage, Creation of security right, Effectiveness of security right, Intangible
property.
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