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1-INTRODUCTION

The growing trend of commercial and economic exchanges, especially investment at the international level
and the resulting contracts, causes an increase in disputes and may lead to a feeling of insecurity in foreign
investors. In other words, it should be said that in order to attract and support foreign investments, governments
are obliged to respect all the rights of investors, including creating appropriate ways to settle claims arising from
foreign investments. Foreign investors are less willing to go to the courts of the host country during the settlement
of disputes arising from their business relations, due to the length of the proceedings, the lack of expertise of the
courts and the high costs of proceedings in international disputes. In the meantime, arbitration as one of the
methods of settling claims by the parties or agents of international trade is of particular importance. In fact,
arbitration is used as a binding, fast and protected method from the political influence of governments as the
dominant mechanism for resolving disputes between foreign investors and the government. For many years, the
global trend has been towards international arbitration authorities to settle disputes impartially and away from the
prejudices of domestic courts. The inclusion of an arbitration clause in bilateral or multilateral treaties is
considered as a kind of guarantee for the protection of foreign investment and they raise protections beyond what
is stated in the national laws of the host country. In this research, regardless of the general benefits of arbitration,
we focus on the principles of commercial arbitration effective on foreign investment. Because referring to
arbitration due to its inherent principles, especially "limited intervention of courts”, "independence and
impartiality of the arbitrator” and "lack of immunity of governments", arbitration is more preferred by the general
commercial activists in the domestic and international arena. The principle of independence and impartiality of
arbitrators is extremely important in international arbitration. The existence of the mentioned principle in the
regulations and its observance by the arbitrators brings the judicial nature of arbitration closer to justice and makes
it necessary for the arbitration award to be issued fairly and not face any problems during execution. Just as the
judge of the state court should be independent and impartial, so should the arbitrator. Therefore, the arbitrator
chosen by the parties should not be considered their lawyer. In the international commercial arbitration regulations
of the legal systems, the principle of independence and impartiality of the arbitrator has been emphasized a lot. In
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the aforementioned regulations, if there are circumstances that cause doubts about the principle of independence
and impartiality, the arbitrator can be challenged or, as far as possible, the arbitrator's decision can be overturned.
Regarding the limitation of the intervention of the courts, it should be said that due to the parallel activities of the
arbitrator and the court in some cases and the close relationship between these two dispute authorities, it seems
necessary to specify the scope of the court's intervention in the arbitration matter. Arbitration is a legal and quasi-
judicial method with the aim of resolving disputes, confidentiality of arbitration, speed in resolving disputes, the
possibility of better and faster execution of judgments. The exclusion of the court's jurisdiction does not mean the
absolute non-interference of the courts in the arbitration proceedings. Arbitration cannot survive without the
intervention of the court. But this intervention must be demarcated and limited, otherwise it may become a tool
to avoid the goal of referring the matter to arbitration. In this regard, the minimum intervention of the court in the
implementation of the arbitration award can be before the arbitration process, during the arbitration process or
even after the issuance of the award. At each stage, this intervention, which may be supervisory or helpful, forms
an important part of the court's proceedings in the arbitration process. In most legal systems, it has been addressed
by passing independent laws and enactment of articles related to the intervention of courts in its process. On the
other hand, in today's world, the participation of the government and government organizations in international
trade has increased. Therefore, many commercial transactions are concluded between the government and foreign
private individuals, and it is possible that an arbitration clause is included in a contract between the government
and a private individual to resolve disputes in the future. According to the principles of arbitration, the condition
of referral to arbitration is mandatory and the arbitrator's decision is valid for both parties. Now, in a situation
where a contract is concluded between the government and a private individual and an arbitration clause is
included, the implementation of the arbitration clause during a dispute may face the threat of the government
invoking its principle of judicial immunity. In this way, the government may claim immunity from legal claims
or arbitration, relying on the theory of government immunity and in order to neutralize the execution of the
contract or the award resulting from the arbitration. Therefore, it is interesting to examine the issue that in the case
of such an arbitration agreement, whether the government can rely on this theory to refuse the condition of
referring to arbitration or its implementation, or whether the condition of arbitration can cause the express or
implied abrogation of the immunity of the government. Considering that the use of arbitration in resolving
commercial disputes is growing today, and besides that, the presence of the government in the business scene and
the conclusion of various commercial contracts with private individuals is also increasing, and there have been
cases in the judicial procedure where the government invoked its immunity during the implementation of the
arbitration clause included in the contract and intended to avoid its implementation, it is necessary to check
whether the government has such a right. If the government denies the arbitration clause by resorting to this tactic,
it is actually a violation of justice and fairness. There is an opinion that the acceptance of an arbitration agreement
by a government means consent to all the effects and results of arbitration, including the acceptance of the
supervisory jurisdiction of the government of the seat of the court over the dispute arising from the interpretation
and enforcement of the arbitration clause. This point of view has been manifested in the practice of some
governments in the form of identifying symptoms of immunity or its fall in the aforementioned lawsuits.

2-PURPOSE

We know that a foreign investor will feel worried about appearing in the courts of the host country when
there is a dispute with the host government. It is also sought that the judge has independence and impartiality and
avoids one-sided bias. On the other hand, in lawsuits arising from foreign investment, the other party of the
investor is the government of a country, which in principle may enjoy immunity and the judgment issued against
it may not be enforceable. In this research, we are trying to analyze and compare the principles of international
commercial arbitration in Roman-German and Common Law legal systems, and find out the effect of these
principles in order to attract and support foreign investment. In other words, in this research, the point of view of
laws and sometimes arbitration procedures in comparative legal systems regarding the mentioned three principles
is examined. Secondly, in this comparative study, the defects and shortcomings of international arbitration in
Iran's domestic legal system have been found, so that perhaps a step can be taken in the direction of reforming
these laws.

3-METHODOLOGY

The writing of this article is based on extensive library and internet studies so that it is not enough to
summarize repetitive and theoretical material.
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4-FINDINGS

Based on the researches and investigations carried out in this article, the desired findings in the Roman
Germanic and Common law legal systems can be divided into the following three groups:

1- One of the basic and important principles of international commercial arbitration, which has been
emphasized in most of the legal systems of Roman, German and Common Law, is the principle of independence
and impartiality of the arbitrator. In Iranian law, according to the first paragraph of Article 12 of this law, the
implementation of this issue has also been guaranteed According to this paragraph, "the referee can be injured if
the existing circumstances cause reasonable doubts about his impartiality and independence”. With the
clarification of Article 13 on the guarantee of the execution of the arbitrator's injury, this principle has been legally
protected In French law, according to the second paragraph of Article 1456 of the French Civil Procedure Code,
"the arbitrator is obliged to disclose any circumstances affecting his independence and impartiality before
accepting his mandate In British and American law, the condition of independence and neutrality is also stated as
a concept The guarantee of the implementation of the lack of independence and impartiality of the arbitrator in
the American legal system will be the annulment of the arbitration award .So, in most legal systems, in case of
lack of such qualities for the arbitrator, executive guarantee of violation or annulment of the decision is considered.
If there is an arbitration clause in investment contracts, it should be known that regardless of the principle of
independence and impartiality in the arbitration regulations, there is a greater guarantee of implementation, due
to the fairer and fairer arbitration and issuance of the arbitration award, it is possible to support more foreign
investment.

2- Nowadays, the efforts of legal systems in international trade law contracts, especially foreign investment,
are aimed not only at limiting the court's involvement in arbitration as much as possible, but also at defining the
specific and precise cases of the court's involvement in cases that are necessary. Most of the legal systems have
taken an important step towards reducing the supervisory intervention of the courts in the arbitration by
emphasizing the doctrine of independence of the arbitration clause and in line with it accepting the “jurisdiction
over jurisdiction" principle. According to this principle, the jurisdiction of the court is limited in examining and
determining the jurisdiction of the arbitration authority. However, this principle does not mean the absolute
absence of the court's involvement in the arbitration matter, and the courts' involvement in the arbitration matter
should be demarcated and limited. It must be said, the role of courts in foreign investment arbitrations should be
more supportive and supportive. In Iranian law, compared to common law legal systems, court supervisory cases,
including obstacles related to the arbitrability of disputes, are more visible. Also, the mentioned cases related to
annulment and annulment of the arbitration award in Iran's International Commercial Arbitration Law are worthy
of consideration.

3- In the reviewed legal systems, absolute immunity has never had a place and it is acceptable in contrast to
limited immunity which includes judicial and executive immunity But this type of immunity of the government
against the arbitration authority and also against the court that exercises its supervisory jurisdiction over the
arbitration process or is formed for the purpose of arbitration cannot be proposed because the arbitration authority
is independent and basically derives its jurisdiction from the arbitration agreement between a government and a
foreign person Of course, regarding the limited immunity, there is this view that a distinction should be made
between the sovereign acts and the commercial acts of the governments In fact, it can be said that when a
government enters the business scene, it should be treated as a private person and prevented from resorting to the
principle of

5- CONCLUTION

In international commercial arbitrations, there are principles that each country's commitment to them
undoubtedly has a direct effect on the level of attracting and supporting foreign investment in that country. The
most important of these principles are "the principle of independence and impartiality of the arbitrator", "the
principle of limitation of judicial intervention" and "the principle of non-immunity of the government™ which,
based on the studies conducted, most of the legal systems have moved towards the expansion and development of
these principles with the passage of time. Institutionalizing the principle of arbitrator's independence and
impartiality in legal systems is necessary for fair proceedings and due to the protective aspect, it leads to foreign
investors' desire for arbitration. The existence of the aforementioned principle in the regulations and its observance
by arbitrators brings the judicial nature of arbitration closer to justice and ensures that the arbitration award is
issued fairly and does not encounter any problems during its implementation. Regarding court interventions in
arbitration matters, it should be said that, despite the fact that arbitration has superior advantages over the court,



VP ¥ Gl g 3l V% oylodds () 290 (golasdl Gads dolldls ¥

the non-interference of the court in the arbitration process cannot be considered absolute. Therefore, the
cooperation and assistance of the court to help facilitate the arbitration process starts from the moment the dispute
is referred to arbitration and continues until the end of the judgment. But there are some judicial interventions in
the arbitration process that weaken the confidence of foreign investors to invest in the country. This type of
intervention, which generally occurs before the arbitration proceedings and is related to the determination of the
validity of the arbitration agreement and the competence of the arbitrator, or after the issuance of the decision and
is related to the annulment of the decision, has a supervisory aspect. On the other hand, the role of the courts in
issuing a temporary order and securing the demand, or handling objections and judicial appeals, will have a
supportive aspect. Therefore, the role of courts in foreign investment arbitrations should be more supportive and
supportive. On the other hand, when the government enters into a transaction with private individuals in the
international trade scene, after a dispute arises between the investor and the government, it is possible that the
government refuses to implement the arbitration clause by resorting to its judicial and executive immunity. This
is more apparent in foreign investment contracts. Today, with international developments, it is no longer possible
to implement the theory of absolute immunity and this theory has lost its placeln contrast to this theory, the theory
of limited immunity can be proposed, which includes two stages of judicial and executive immunity of
governments. This theory regarding immunity has distinguished between tenure and state sovereignty. With the
provision of the arbitration clause in the investment contract, according to the principle of the fall of the immunity
of the government, the possibility of the government invoking judicial and executive immunity is ruled out
Because the government has waived its immunity by signing the arbitration agreement and this is an issue that is
accepted in most legal systems .Although today in most of the legal systems, the fall of the immunity of the
government in the matter of arbitration and in order to support the foreign investor has been accepted in most of
the legal systems, but some countries still show tolerance regarding the executive immunity of the government.
In the end, relying on the basic principles of commercial arbitration, i.e. the principle of limiting the intervention
of the courts, the principle of independence and impartiality of the arbitrator, and the principle of non-immunity
of the government, the worry and fear of foreign investors regarding the application of unfair laws of a foreign
country has been reduced, and for the parties of foreign investment, a fair trial has been achieved.

Keyword: Independence and impartiality of the referee, International commercial arbitration, Foreign investment,
Immunity of governments, Court intervention.
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